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As there Is no brief on-

ritM States supremo court on-
S

in error the State of
1 b

rtker
his brief for the State ot
>nt In error and relies for

the case and for tho asslgn
ul5 upon hlch rcvcTlJ-

hiotignt upon tno 1

wrf of record filed herein on the
1809hmtT

In the county of

S State of Texas On the 26th
the grand jury in

o taber 1S97
to andfiilveston count presented

I tied In the criminal
Oslreston county an Indictment

tllntlft In error charging him
Border of Bertha Brantley on

WJ11S97 Tr p 20-

Mtl 1SDS tho court entered an-

it the clerk of the court to Issue a-

gnnatoE the fhcriff ot Galveston
a summon 150 perons whose

ijptir on the list to bo attached
nit to bo and appear before tho
district court of Galveston couno-

dock a ra March 17 189S the
fcrfte trial of plaintiff in error
u jjrors In the trial thereof
Jind 3 Upin the day sat for
tf be cause the plaintiff In e-

tle following motion to quash the
if

af ot Texas Galveston County
of Tras vs Seth Carter No-
Ii the Criminal District CoiKt
Tern 1S9S

bt comes the said defendant tn
iproper person and moves tho
Btislde and quash the indictment

JSihithlm because the jury com
tppolnted to fcelpct the grand

Wtl found and presented said In
if le ected no person or persons ot

rf African descent known as ne-

ilftnt on said grand jury hut
calory did exclude from the list

Bfflotervo a such jurora ll cop
jn i orpeKons of African descent
iirtegroes because ot their raco
atetwd that said grand jury was

iMclosIvely ot persons ot tho-
nc C while all persons of tho col-

uber
¬

persons of African descent
sujsgroes although consisting of-
nsiltutlng onefourth of the popu-
Kl of the registered voters In said

ci county of Galveston and al
El otherwise qualified to serve as-
rul Jurors were excluded there ¬

to the ground ot their raco ami
ui hive teen so excluded from
a anyJury In said criminal dls

OTttos great many years which
Witlnatlon against the defendant
il js person of color and ot Afrl
teiat known as a negro and that
wtalnatlon g a denial to lilm

P > 1 protection ot tho laws and
Ml rights guaranteed by the con
ftitJIaws of the United States all
K he defendant Is ready to verify

Seth Cnrter
ta and subscribed before thismo

Jw January 1S9S

ti Horenco T Athins
jrPuMIc Galveston County Teas

toth 17 1S98

C J Allen
ttie Criminal District OalCourta wjnly Texas

wt overruled the motion to which
Plaintiff In error reserve his
eptlons Tr p 4

wtoion of the record falls to
> ct If such were the fact

or wltnesies wero lntrp
2 testify upon ths allegations as

the motion to quash tho ln-
Ueast no witness tenwas

jw court
ttcepilono No 1 Filed March

cf Texas S Seth Carter No
athe Criminal District Coutt-

M
°Uny Texas ilarch te nt

t

a

to It
PS of motion to quash
Meln>

RSrtie i1 slt motion the de
0 of the court to intro

°

t

11 smith
for S ° Carter

1o 1 ot Ih
< ordcred to bo filed

f e l°i 1898
caus-

oiji
B Du rvif Cavn-

SM 1 nistrlct Court ot
Texas

bPg in
Sep Tr-

ot
¬

No

TBMurd u> o caso does not
JJ au P el of-

til w ln

Ph5n8 Jef exceptions
Is not neecs

fJ erio briefj
t SederavnJ tloi wbat
Wtltt Jo error

nr tTdegre and iJ I uh
t

Hv

new trialand Included therein the

Attor tho motions or new trial and ar-

rest
¬

of judgment were overruled notlve-
ot appeal to the court ot criminal appeals
was duly given and entered pU record
Tr p 29 T-

An opinion was filed and delivered Juno
8 by the court ot criminal appeals
tho court of last resort In Texas in all
criminal matters which affirmed the opin-
ion

¬

of tho criminal district court of Gal-
veston

¬

county
A motion for rehearing ot the case was

filed June 18 1898 by plaintiff in error
Tr p 37
The court of criminal appeals delivered

a lengthy opinion upon the motion for re-
hoiring December 1 1898 overruling said
motion Tr pp 3941

Upon tho lih day of December 1898 n
writ ot error to the Judges ot the court
ot criminal appeals of the State ot Texas
Issued out of Iho circuit courtot tho-
Unhed States for tho Eastern district of
Texas

Tho following aro tho ot
error filed December 21 1898 by plaintiff

orror
Seth Carter Plaintiff In Error vb the State

of Texas Defendant In Error In tho
Court ot Crlmtnal Appeals ot tho Stato-
of Texas
And now comes the said er-

ror
¬

by his attorney and makes the fol-

lowing
¬

assignment of error In tho rulings
and proceedings of the court below upon
which ho relies and expects to obtain n
reversal In the supremo court of tho
United States towlt

FIRST OF ERROR
Because tho court ot criminal appeals

should have reversed tho caso because ot-
tho eiror in the trial court In overruling
tho defendants motion to quash the In-

dictment
¬

and to quash the panel ot petit
Jurors impaneled to try tho case the said
motions being mado on tho ground that
tho Jury appointed to select
tho list of petit Jurors from which the
panel was drawn which tried the plaintiff
In error selected no persons of color or
of African descent known as negroes to
servo ou said grand or petit Jury but on-

tho contrary did oxcludo therefrom all
persons of color or of African descent
knetwn as negroes although consisting of
and about onetourth of the
population and of tho registered voters in
said city and county of Galveston and
although otherwise qualified to servo as
such grand and petit Jurors wero exclud-
ed

¬

therefrom on the ground of their race
and color and have been so excluded from
serving on any Jury In said criminal dis-
trict

¬

court for a great number of years
which is a against tho
plaintiff in since ho is oterror a person
color and of African descent known as a Pt of counsel for the accuse
negro and that such Is a tna prosecuting a

denl-
tho
teed
United wmen tno COUrt

plaintiff in which je had coor h cnse nar
record ease su b negro

thereto
urlat emVn dolnaH Ms rPpe

T d L K
tf record case To 3that in

tended by merelymotion to ndllct app

SECOND ASSIGNMENT ERROR
Because the court of criminal appeals

should hae reversed the case because ot-
tho error in the trial court refusing
permit the plaintiff In error to Introduce
evidence In support or nd to prove the al

the court tho plaintiff in error duly ex
cepted which exception appears of record
in the case-

Wherefore tho plaintiff In error prays
that tho judgment and sentence ot tho vnnesa in peison and by numo to the proved was a violation of the spirit
said trial court and ot the said court of pmlrt anA i the court refused to hear and letter ot the and lawh of

United States wouldtboacriminal appeals of Stato of Texas
reversed and for naught

i v iS Wilfoul H Smith
Attorney fqr Seth Carter Plaintiff in

Error

iwniiwwvfi7

assignments

plalntlftln

ASSIGNMENT

commissioners

constituting

discrimination

discrimination

commissioners

constitution

considered statutes
biicf to
of tho great number ot witnesses the
caso in order to make out on behalf of
defendant In error a case ot murder In

first degree The testimony shows
that plaintiff in error was desperately in-

lovo with Bertha Brantley long befoie she
obtained a divorce fiom her husband
which occurred November 12 1S97 just
twelve days before her death This was

case of dellbeiate murder In the first
degree perpetrated by plaintiff In error
arising out ot his Jealousy upon
hearing that Alberta was about to marry
Dennis Brantley-

AKGUMENT
This Is not a case In which there was

any attempt to remove the case from
criminal district court ot Calveston county
into tho circuit court of the United States
by tho authority ot article 041 re-

Used statutes ot the United States
There is no made nor ques-

tion raised that tho constitution or
ot the Stato of Texas In any way discrim-

inated
¬

against tho negro because of his
raco or color or account of his pre-

vious
¬

condition ot servitude The only
question presented Is whether plaintiff lu

error has been denied by tho State com is
any rights franchises or immunities as-

guaiantecd him by tho Federal constitu-
tion

¬

and laws he has then under the
decisions of this court his Injury can
redressed by tho exercise of the revisory
power of this court The plaintiff In er-

ror
¬

alleges that he was discriminated
against of his rare and color and

his civil rights under the consti-
tution

¬

and laws of the United States for
tho alleged reason that the Jury commis-
sioners

¬

consisting of three persons whose
duty7 It under the laws of tho Stato ot
Texas to select grand and petit juroro
for the ensuing term of the court laTTed-

to select any negroes to he members of
said and petit because otgrand jury Jury

hacmbered that on the 17th day their and color He further allege
IMS the abovo entitled and tn his motion to quash the that

twso from servingg ins called for trial and pegroes have been
In open court befoch on any jury In said criminal district cou-

nfl and before pleading to tho for a great many years account of tholr
ypresented and read to race and color which Is a discrimination-
S Uo lng motion to quash the against him and a denial to him of his

just rights under tho Federal constitution
and lows because he a person of color
known as negro

The act of congress of March 1 1S75
114 provides that no citizen pisl and to introduco sesslng all other qualifications which ar-

oEJJ ve and the allega or may be prescribed by law shall bo dls-
wma4e but qualified from scrvlco as grand or petittho court refused

naence In support of the said Jurors In court of tho United States
iwreupoa overruled the same or of on account of race color
Wiiating into tho truth or or previous condition of servitude

negations of said motions In the caso of Neal vs Delaware 1CH

the s conceded In tho coinjr0of court the dofondant waa
Pted below as well as in argument bororetai and tenders this

li wceptlons and asks tbatj this court that colored persons had been
4lahfPd an1 nle1 aa a Part of excluded from Juries in courts ot

Case Delaware In that casej It was shown
that tho constitution and laws passed be-

oro the war and which excluded negroe
from and from serving juries
had never been chauged after the adoption
of the thirteenth fourteenth and fifteenth
amendments to tho Federal constitution
and laws which were passed to carry out
the purpose of said atnoEdments but ths
court held that in view of the fact that
tho court of oyer and terminer ot Dela-

ware
¬

recognized the Federal constitution
laws as heng the supremo law of the

land it made no difference that such
formal chango had not been effected Such
Is not the caso with the Stale pt Texas
Her constitution and laws have been

made to conform to the Federal consti-

tution
¬

and laws If It a matter ot
which the State court could tako judicial
cognizance to her citizens of all color
serving on grand and petit Juries at
mention of such is made in this caso
page 397 could the ot appeals
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because It Is consistent with boifi theTa-
wawagtebi yokeWis wibe c < 0 or

t Ticgro6arBiBfj l
eluded from tho JUrles In this State
It Is denied that such is tho case and
the presumption Is that they vote and
scryo onjuries Tho contrary must ha
proven when It teso alleged In the ciso
above cited tha acruecd made a motloH-
to have leubpodnas UsUei or the rorhV-
mlsslonewibf Wib levy coVrk which court
makes th6annual selection ot grand and
pmlt Jurori als Vtfor thqclerk and bailiff
of said levy court Ths was objected to-
by tho attorney general o the St e ot
Delaware tho motion to quash the In-

dictment
¬

and panel ot petit Jurors having
already been passed upon The motion
for subpoenas was dented by the court on
the ground that it was without precedent
andwas not according to the practice of
the court of oyer and terminer-

In this the supreme court saji-
Du passing by this ruling of the eodrt

below as Insufficient In Itself to authorize
a reversal of the Judgment we are ot the
opinion that the motions to quash sus-
tained

¬

by the affidavit ot the accused
which appears to have been filed In sup-

port
¬

o tho motions without objection to
its competency as evidence and was un ¬

contradicted by counter affidavits or even
by a formal denial ot the grounds as-
signed

¬

should have been sustained If
under the practice which obtains In tho
courts ot tho State tho affidavit of tho
prisoner could not objected to bo used
as evidence in support ot a motion to
quash tho Stato waive that objoo-

tion cither expressly by not making
It at tho proper time No such objection
appears to Have been made by its attor-
ney

¬

general On tho contrary tno agrcn-
ment that the prisoners verified petition
should bo treitcd affidavit n-

tho consideration and decision of tho mo-

tions
¬

Implied as wo think that tho-

Stato was willing to risk their determina-
tion

¬

upon tho caso as made by the affi-

davit
¬

in connection ot course wltn nuy
facts of which tho court might take judi-

cial

¬

notice
The supreme court of the United States

following tho above language tnat
the showing as mado by the affidavit to-

gether
¬

with tho fact that no colored citi-
zen

¬

had ever been summoned as juror
In tho Stato which fact was so generally
known that the court felt bound to tako
judicial knowlcdgo ot It made out a prima
faeio caso against tho Stato thiougn her
subordinate officers of a discrimination
against accused henco denial to him
or hlB rights as a citizen under tho F a-

eial constitution and laws
The caso at bar however is not such a

case as tho one abovo considered There
yfh question
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true fact
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tho
was

two

10
possible

exceptions ordered be filed
tho of the appel-
lant

¬

that exceptions
actually

no for defendant

Wo In

to at-

Jurore not

appeals belwoan

approval
ordering lh9

nor

1s

an

la

indigestion
trouble
be

once ntytw

my QX

nil
Oulde-

to

by which Is
Included bill exceptions simply
by approving sanio ordering

part tho record That part
In this

being discussed appears as lollows-
Tn 4

The of vs Seth Carter No-
11S7C Indicted for nurder

day this
appeared by attor-

ney
¬

defendant Seth ap-
peared

¬

counsel also
camepn to

motion t rot
Indlctmcut heroin eamo hav-

ing been by court It is consld-
crci ordered adjudged by trld

that said ths-
samo all oNerrulcd to

of the dofenant Seth
Cirter In court excepted

to be presumed honorable
of trial court duty tn

hearing to motion of ac-
cused

¬

not to presumption
merely vindicate In

needed record
speaks In the languago

quoted tho same having been In
court this part of tho dis-

cussion
¬

is principle of-

tho thnt In our dual ot ¬

tho Fedeial govern-
ments aro supreme In lospectlve Ju-

risdictions
¬

but that in of
Federal constitution laws of

tho In-

tho bphore of delegated
of this The motion to

n P a indictment raises alcircuit court of soar fie trialby accused c nt concededyoUfied court fermentproof to Mibstantlatothat > atti a natlr 0 courl roii n0 take

ruling K could takeduly dstrI3uaB °
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court

ting an lnestlgation of matters ot thp practice of tho trial of this commissioners discriminated agalns
therein to ot cnte the accused should accused on account ot his

tsas trial linve caused to ayermrnt
subpoenas for witness by hom P In error the thn court

refused to hear testimonyto prove allegations In
his motion Ho should bavo tendered the upon Issue issue

true

testimony then by his attorneyithe stultincation
hlmsolfaccused srjght to take time of e

of exceptions to piIt
therein what to oach
witness Article 724 ot code of crlm

It ot Texas
testimony1to review

under

denied

State

court

could

taaio-
a

Stato Texas

called
Stato

heard
asUo

heard

sthnt

aboe
heard

know
States

whlcn

courts
which action before

called eltet
which

thorc
which

prove
pressed vlowsotjthlsrcroi3Hifmeanta re
revers-

al Is to presumed that tiial court
duty In It to bo

IRto is as follows trial of piesumed at time passed upon
indictment

Statescounsel tender of cccp as exor
cilmlnnl action himself to quash

knew of tho United
tlons to decision opiulon ordei or pressed in solemn declaration of the

of the court or other proceedings highest most honorable judicial trlb-

In Judge shall sign of this Hopubllo the time
hill of exceptions under rules preapproved the bilh of exceptions or-

hcrlbed In civil suits In order that such deicd filed is presumed to
haxo done In view of proceduredecision order or charge may be so

raise 1 nnpeal of the courts ot Texas as-

Under procedure ot of expressed by herhighest com t In criminal
matters viz The court of rlmlnalTexas if there Is direct conflict bstweet ap-

Vnt=
J1 ir nt facts s It argued trial

0 bf o f theieourt have obviated difficulty
f Smi iI t tho ex In matter by having limited or qual
L8rn OUas So eX stating

However it is to understood that
the trial court a
ot as accused

order to file is
contained

there Is as n matter of
of Henry Smith vs State

of Texas Fourth Texas court of appeals
rep C30 defendnnt was
mado a motion for a now trlnl which

to

of
In

can al

mado or

record
point

person being

Is
Judge

It

Itsclt

It

Stato
their

a

powers
courts

issued
raised

uaHer

did his

his

ceptions befoie approved
In the ot tho
laws this State In of-

tho great amount of Incumbent
our trial their duties
ot properly tho
of testimony propoily preparing and

in to the tho low
appllcablo to the caso
this case In ot the all
theso bills of exception pirsmtel

overruled by the court to which for approvai homo weeks tho-
Iho defendant saved his bill of exceptions j trlsiX of tho cause and Just on the day
In this bill of exceptions defendant bJts of the court It Is not
out the grounds which wero for n l0 supposed the court would talto
new trial court tho bill ot into consideration every viow

and It In
court criminal appeals
claimed the htll

showed that and fact there
was plea entered The

not bellrvo thut tho court

was

out

tho

luw

tlco

upon

upon

lew that

mlcht afterwards upon
It is that

tho court of criminal appenls of Texas
did not conclude tho trial
his npproval of the hills of

port raotlniThe contained n
generalthe bill over intended to admit d It-

as mor0 vasuoa fact that the was contrary 5 4 IMtfM o whom It
to the law and the evidence or that au

m
nrCn0

ao
d to Drove the allegations of

was excpsslve and yet at tho same tlino jh Under tlu prnctKe in our
has Itself upon recard as having poUrtB and believe under tho practlco
refused him a new trial in the face i ooUrtB it bare to prove
absurdity It would 00 equivalent a certain facts tendering the wit
criminal of by tho witnesses or by whom it
court 1 Was nronoaed to them would not bo

In the case Hcnncssy vs tho Slate sufficient to the attlon of tho
23 Texas of App Rep p 355 the foj J court Ana th0 bare recitation that the
lowing language Is used VII It Is not Tefused to hear evidence In support
made to appear that tho court erroj in of said motion is meaning

defendants to quash causo in fact no testimony was
set asldo tho list ot Jurors presenol by appellant At any rate tiie

him We are not Informed by the bill ot of exceptions on this should
exceptions relating to this what ho so framed as to include all m ° ttt-

tbo facts the of sufficient to overcome the presumption
said motion By signing and allowing correctness of the ruling com

0
In tno e of Bush vs Kentucky re-

ported

¬

the 107 U S Kcpsrts p
123 tho same question is Involved n-

tho caso at bar Tho statutes and Te-

nsions

¬

of Kentucky are reviewed by tins
court Aftcr tho adoption of the four-

teenth
¬

amendment to the federal ¬

the legislature Kentucky twlea
passed statutes persons of the
African race from serving as or
petit This remained the Htatutory
law Kentucky till 26 188

However the court of appeulB of Ken-

tucky
¬

delivered an oplnlpn June J9 i w-

ln the caso Commonwealth vs John
son in they declare that the
law of Kentucky Is unconstitutional la
far as it Is in conflict n the expressed
vlpwsqf the supreme court of the United

that henceforth no personand
cap io awfully excluded from Jury

said bill tho judge did not establish the
truth the grounds set forth In said
motion but certified that suph a

had been presented to him for
action and that he had overruled It In
this state tho case we must presume
that the objections urged the Vb

wero sustained by the facts
Wo suggest to this court the distinction

which Is made In the practice In the court
of criminal of Texns the
case Wicro there Is a direct conflict to-

twoen tho statement ot facts and a bill ot
exceptions and tho case Of nf a
bill of exceptions and aamo
filed the case cited abovo It
shown that It Is not Intended by tho trial
court to accept as ttue a fact or fat
stated In motion which has been Incor-
porated

¬

In a hill of exceptions nor to
verify as true any statement

> ij j i

4

a case of dyspep-
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¬

> efany stomach
enhnot re-
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¬

nt
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¬
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to him thU respect It-

ho any vindication

clucidntcs
an elementary

system gov-
ernment ¬

conflict
con-

gress
¬

aro supremo law ot land
The

Texas
la8h

ttorncy

the

and
¬

bo
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motion
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opinion
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luUng wme
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nal and lcv

work
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aud further In
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urged that

The allowed
which arire more
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verdict by
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Jn 120

as
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of January

pf
which statuta

so
th

any

of
simply

motion

of

In clearly

accept

permanently

of

of

th

of

courts says The specific fact and the Intended to assort as true the state
only specific fart cstabllshed and sought ments therein contained The court use3-

to he established by the bill was as wn tho following language In their opinion on

apprehend that tho defendants motion the motion for a lehearlng In this caso
for 1 new trial had been overruled and Tr p 44 But It is said that here ap

not that the court Intended to admit and pellant offered to prove thf a cSal °mL01
certify the fact that the grounds set out his motion and tho court refused to per

the
In the motion wero true and well taken mil him Tho languarger used In

No other construction Is warranted by tho Pmlth casosupra In the ° °

bill as stated Elso why f It be held to 1 8 a pfie1 nJtXgthl
certify tho fact that no plea was entered f the motion by then m

f = for sVId

might It not with the same propriety be i n VlW mirt m 3 the
held that the bill also certifies the two officers JS y onofferthisother grounds nf the motion viz First I Ignored
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